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Tnf rnrlrrr-od Rr; **r(**********

Bv Reorrrrsf nf the *********

A Bill for an Act entit.led: "An Act settinq rimits in crosed

l-laSi ns fnr anrrran-i:f in-a ^F 6p6rrnrJ r^r:tor owomni f rnm rrormi l-1- i narv! qyy!vy!f,oLrurt> \JI e--v.,,r r_*ttLtLLIII9

based on aquifer characteristics; and amending sections Bs-z-r}2,
and B5-2-306, MCA. "

Be it enact.ed bv the Leqislature of the State of Montana:

Section 1. Section B5-2-I02, MCA, is amended to read:

"85'2-L02. Definitions. Unless the context reguires

otherwise, in this chapter, the fol-lowing deflnitions appty:

(1) "Appropriate" means:

(a) to divert, impound, or withdraw, including by stock for
stock water, a quantity of water for a beneficial_ use,.

(b) in the case of a public agency, to reserve water in
accordance with B5-2-3t6;

(c) in the case of the department of fish, wildlife, and

parks, to change an appropriation right to instream flow to
protect, maj-ntain, or enhance streamf.lows to benefit the fisherv
resource in accordance with 85-2-436;

(d) in the case of the United States department of
agriculture, forest. service:

(i) instream f]ows and in si_tu use of water created in
B5-2 0 -L40L, Article V,. or

WPIC
June 21,2012
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(ii) to change an appropriation right to divert or withdraw

water under subsection (1) (a) to instream fl-ow to protect,

maintain, or enhance streamflows in accordance with 85-2-320;

(e) temporary changes or leases for instream flow to

maintain or enhance instream fl-ow to benefit the fi-shery resource

in accordance with 85-2-408;

(f) a use of water for aquifer recharge or mitigation; or
(q) a use of water for an aquifer storage and recovery

nrniocf e< nrnlTided in B5-2-368.

(2) "Aquifer recharge" means either the control-l-ed

subsurface addition of water direct.ly to the aquifer or

control-led application of water to the ground surface for the

purpose of repJ-enishing the aquifer to offset adverse effects
restt I 1- i no f rom nef denl pf i nn of Surf aCe water.g9I/J99Jvar

1?\ llAnrri for qinr:no :nrl ra.ar\rar\/ nrnionJ- rr ma:nc r nrniont-
\v/ q 

lr'lvJeuL

invol-vj-ng the use of an aquifer to temporarily store water

t-hrnrrnh rr:rjn'. in^'lrldinn hrrt n7.1f I imif orl i-n inioc1- innLlrIUU\jll VdIIUUJ lttecl.llDT allUaUurrry uuL lrvL rf,rlrrLsu Lv rrrJgue+vr'

.srrrfar:e snreacl"i-.- -'^r "i'^ti I+raf ion- drain fie'l ds- rrr Fn.theruu!rueL rl/ruquJIl9 AIIU lll!!!L!qLIvllt urqlrr !IsIso, v! ollv

department-approved method. The stored water may be either pumped

from the injection well or other wel-ls for beneficial use or

aflowed to naturally drain away for a beneficial use.

(4 ) "Benef icial use", un.l-ess otherwise provided, means :

(a) a use of water for the benefit of the appropriaror,

othcr nersr)ns _ or f he nrrh'l i r: .i -^'l ,,^.i n^ hl1t not limited tovUIIE! yg!pVIlot VI Ulrg yuvIIUt alIUfuulrlY vu

:nrinrrl.l-rrr:l cfnnlr wal-ar dnmoefin fich :nrl wildlifo
/ euveJ! rvJ:s+rru,

i ndrrctr-i al 'i rri aaf i nn mi n i nn mrrni ni n: l nnrrror :nrl
f LLL 

' 

qrrv

recreati-onal- uses;
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(b) a use of water appropriated by the deparLment for the
state water leasinq proqram under 85-2-r4l- and of water reased

under a val-id rease issued by the department under B5-2-r4r;
(c) a use of water by the department of fish, wildlife, and

parks through a change in an appropriation right for instream

flow to protect, maintain, or enhance streamfl-ows to benefit the
fishery resource authorized under 85-2-436;

(d) a use of water through a temporary change in
appropriation right or l-ease to enhance instream fl-ow to benefit
the fiqhorrr rc- -"r *Jsource in accordance with B5-2-408;

(e) a use of water for aquifer rechargie or mitigation; or
(f) a use of water for an aquifer storage and recovery

project as provided in B5-2-368.

(5) "Certificate" means a certificate of water riqht issued

by t.he department.

(6) "Change in appropriation right" means a change in the

nl ar:e of rli rrersi on - ihc nl:na nf rrqo f ha nrrrnnqo nf rrqo nr t-1-ra, Lrrs t/rqUU v! uo9, LrrE yu!yVOg V! UOg, Vf LIIC

*1-^^ ^E ^!^-^^P-Ldce or srorage.

(7) "Commission" means the fish, wildlife, and parks

commission provided for in 2-LS-3402.

(B) "Confined aguifer" means an aquifer where qround water

is under pressure siqnificantl-v qreater than atmospheric pressure

and is contained within qeofoqic lavers that exhibit a

^i-*r€l ^^-!r-- lower hrrrlr:rrl'i n nnndrrciirriirz l-han fho nonl>-t-qlrrlruarlu.t.V *-"-- ,. '*-**-'- --..----* ' *-, -^.*,. -.,- =--rOC[1C
]avers of unconfined aguifers in the area.

++l- /q\ rrf-arranr =^n I nf ^rr\ui-tl-l- uurreeL dflcl COrLLyrcuc rrrsqrrD that the infOfmatiOn

required to be submitted conforms to the standard of substantial-
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credible information and that all of the necessary parts of the

form requiring the information have been fj-lled in with the

required information for the department to begin evaluating the

1nIormat]-0n.

{'9+-(10) "Decfaration" means the declaration of an existing

right filed with the department under section B, Chapter 452,

Laws of 1973.

-{-1-1+l-/T-l \ 'rDenArfmenf 'r m.--.^ rL^ ,^*^-tment of nat.ural_\ -L U / \ l- l- , Dv}JaL LrtLerr u rucctIlJ LI1E \.rctJa!

resources and conservation provided for in Titl-e 2, chapter 15,

part 33,

{#tlf2I "Developed spring" means any artificial opening or

excavation in the ground, however made, including any physical

al-teration at the point of discharge regardless of whether it

results in any increase in the yield of ground water, from which

ground water is sought or can be obtained or through which it

flows under natural pressures or is artificially withdrawn.

1+2+ll-3) "Existing right" or "existing water right" means a

right to the use of water that woul-d be protected under the law

as it existed prior to July 1, 79"73. The term includes federal

non-Indian and Indian reserved water rights created under federal-

l-aw and water rights created under state law.

f1-31-114-L "Ground water" means any water that is beneath the

ground surface.

fi-+f115-t "Late c1aim" means a claj-m to an existing right

forfeited pursuant to the concfusive presumption of abandonment

under 85-2-226 -

.ffi(1 6) "Mi ti oa1- inn" means the real-location of surface

LC BOO3
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other means that does not result in surface water beinq

introduced into an aquifer through aquifer recharge to

adverse effects resulting from net depletion of surface

1+6+(1L "Municipality" means an incorporated city
O1^6an'i Zefl anrl innnrnnr:1-aA rrl6lor Ti1- la 1 rh:n1-or 2v!yqlrf asu qlru rrruv!yv!qLgu utru9! r!L!s t f vrrql/L9! L.

LC8003

ri aht n r

^FF^^ts

wqLg!.

ar 'l- ar^rn

ffi('l B) ttPermitt' means f ho nermi I 1- o ennrnnriaf e i cerrod l.rrz\*'/.g

fhe clenartment under B5-2-30-l throloh B5-2-303 and B5-2-306Llr!vuYrr vJ L

throuqh 85-2-374.

1+&llII "Person" means an

n:rj- norqh.in nnrnnrrf -i an nFr+-nyq! urrsr Drrry, uurI,ul a L_LLJ1l, D Ld. Lc

the United States or any agency

ol- hor ont i ]. rz

..i ^1..i -...: 1,,- t .l -f .i ^-tIlUf VIIIUA!; OJJUUJaLlull/

agency/ political subdivision,

of the United States, or any

{+ry(20L (a) "Political subdivision" means any county/

or dlstricti nr-ornoraf pd r.'i trz nr i- nr.rn nrrhl i r nnrnnratques vr Ly ut LUWII/ IJ*-**'- *-l-On,

created pursuant to state l-aw or other public

empowered to appropriate water.

body of the state

(b) The term does not mean a private corporation,
.i ^ | I ^^dssocrarton/ or group.

1*e1f Zt1 "Salvage" means to make water availabl-e for
benef ir:ial ttse ffOm an existinn rra-l -i r'l annrnnri:tinn .l-hrnrrnh

v q!ru

rnn'l i nal- i nn ^€ wef or-qerzi n.r methods .yysLvr oqvJrrY

+X+J2L "State water reservation" means a water right

created under state law after July 1, I913, that reserves water

for existing or future beneficial- uses or that maintains a

-i-i-'-* 61^" lerzr. l - a)r arrrAl ifrz nf r^?:far J_hrnrralrnrrf fholrrr_rlJ-flluIt.r rJ-ow, yeaf Of

at periods or f or def ined l-enqths of time.

LC BOO3
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+221.€3) "Substantial- credible information" means probable,

bel-ievable facts sufficient to support a reasonabl-e Iegal theory

lrnrln whi r-h f he rionerf ment shorrl d nror:eed wit.h the acti-onul/vrr

16^116c1-orl hrz flues v-r -ne person providing the informaLion.

(?4\ "llneonf i nari acrrri fe-' ..^+-^ rn -^.:ifer that is not a,rr 
' 

I rrFrr a\rrr | | ci tllUdllJ Oll OUL

confined aquifer and that exhibits hydrostatic pressure at the

water table equal to atmospheric pressure and where the water

table is exposed to the atmosl:here throuqh openinqs in the

overlvinq materials.

<2n-J25L "Waste" means the unreasonable loss of water

f hrnrrcrh the desi on or nectl i oont rlnerA1_ i on nf an annrrrnri aiion OrLrr!uuvIl Lrrg vgorYrr v! rrgyfrYerrL vyur

water distribution facility or the application of water to

anything but a beneficial use.

+Z+l<Ze1 "Waler" means all- water of the state, surface and

subsurface, reqardless of its character or manner of occurrence,

including but not Iimited to geothermal water, diffuse surface

r^r=l-or anrl eorrl.^6 of€lrranfwaLc! / qllu JsvvAyg g!!IUgIrL.

ffiJ2U "Water division" means a drainage basin as defined

in 3-1-I02.

+2€rJ23) "Water judge" means a judge as provided for in

Ti1-lo 3 nhanfer 7.Jl

1E+J22L "Water masler' means a master as provided for in

Til_ lo 3- r-hantgl 1.J 

' 

errsl/ ev!

1*&ll3-8-L "Watercourse'r means any naturally occurring stream

or river from whlch water is diverted for beneficial uses. ft

does not incl-ude ditches, cul-verts, or other constructed

waterwavs.

LC 8003
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+?9llJ1I "WeIl" means any artificial opening or excavation

in ihe qround, however mad.e, by which ground water is sought or

can be obtained or through which it flows under natural pressures

or is artificially withdrawn."
l-llnternaf References to B5-2-102:
75-5-410 x B2-4-355 x da-.2-14-Lx 85-2-3a0x j

Section 2. Section 85-2-306, MCA, is amended to read:

"85-2-306. Exceptions to permit reguirements. (1) (a)

Except as provided in subsection (1) (b), ground water may be

2nnr^nri=tod rrnlV hv a nersnn who has a nnss6rssnr\/ in1.creSt inu I/9!JV11 vvlrV rrqo a yvoosoov!_y !rrLU!!

the property where the water is to be put to beneficial use and

exclusive property rights in the ground water development works.

(b) If another person has rights in the ground water

darra lnnman+. '.'n1l4c. water m:rz he ennronri ated With the Wf ittent yvquer rLrqJ !s oyI/!vytJqL

consent of the person with those property rights or, if the
r "^s^'. rorzol nnmanl- r.rarfug a1e On natiOna]- fOfeSt SystemYrvurlu waLcI LluvErvyr[srrL wu!

Iands, with any prior written special use authorization required

by federal law to occupy, use, or traverse nationaf forest system

Iands for the purpose of diversion, impoundment, storage,

transportation, withdrawal/ use, or distribution of water under

the certificate.

(c) If the person does not have a possessory interest in
f he roe I nrr-rnortrr f ram whi ch l- ho nrnrrnd r^raf er mrrr havvrrrulr Lr19 Y!vurru vvqLs! rrrqJ vL

appropriaLed, the person shal-f provide to the owner of the real-

property wrrtten notification of the works and the person I s

rntent to appropriate ground water from the works. The written

LC 8003
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notification must be provided to the landowner at least 30 days

prior to constructing any associated works or r if no new or

expanded works are proposed, 30 days prior to appropriatinq the

water. The written notification under this subsection is a notice

requirement only and does not create an easement in or over the

reel nronerf rr where f he orortnd water devel-onment works ,areee v ervFrtterr u

Iocated.

(2) Inslde the boundaries of a controlled ground water

: raa nrnrrnrl r,r:{-^r m=rz }ra annrnnri :iorl nn j,JaLer may .oe al-l-*-I-- -..ry:

(a) according to a permit received pursuant to B5-2-508; or

(b) according to the requirements of a rul-e promulgated

nrrrsrranf to R5-2-506.

(3) (a)

otrbs-ide Outside the boundaries of a control-Ied ground water area,

a permit is not required before appropriating ground water by

^ ^E - --^ I I nr rlorrol nnorl cnri na.rtt€ctiI> \J! c1 wc-Lr vr uE vsruysu oyr rrry .

!

aFprcnEa-i

/R) /i \ r^rhon fha :nnrnnri:tinn i e m:rlo l-rrr : lnn:l\g/Je-LqyFlvlJl

anrzarnmanf :'l €' r:ni zarl rtnjor Tif 'la 1 aln=nf ar ?? :n-lgovernmental rJ-re agency or9*,.--- -J_L_Le t , cfidpr€r JJ, olrLr

the appropriation is used only for emergency fire protection,

which may include enclosed storagel

(ii) when a maximum appropriation of 350 qallons a minute or

less is used in nonconsumptive qeothermal- heating or cool-inq

exchanqe appl-ications, aIl- of the water extracted is returned

LC BOO3
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without. defav to the same source aquifer, and t.he distance

between the extraction wel-l and both the nearest existinq well

and the hvdraulicallv connected surface waters is more than twice

the distance between the extraction weII and the iniection wel],'

or

/iii) urhon the annronriation is not a combined appropriation\ !+ + / yvllerr urrv sl/y! vv! r( _

from the same source bv two or more wells or developed springs

and:

(A) the appropriation is outside a basin closed pursuant to
Rq-?-?1 q Rq-?-??1 Aq-?-??n ac-r-??A aq-?-?11 Rq-?-?l? ^ruJ - JLJ, VJ L JLL, vJ L JJv, vJ L JJvt vJ - tyl,_VL

85-2-344, is 35 qallons a minute or less, and does not exceed 10

acre-Ieet a vear;

(B) the appropriat.ion is from a confined aquifer inside a

basin closed pursuant to B5-2-3I9, 85-2-32L 85-2-330, B5-2-336,

B5-2-34L, 85-2-343, or 85-2-344, is 35 qallons a minute or less,

and does not exceed 10 acre-feet a vear; or

/a'\ +ha -^^*^^-.i^+.i^^ .i\v/ ulrs qvv!vv!f,qLrvrr rs from an unconfined aquifer inside a

basin closed pursuant to 85-2-379. B5-2-32L 85-2-330, 85-2-336,

B5-2-34L. B5-2-343. or 85-2-344. is 35 oallons a minute or less,

and does not exceed 5 acre-feet a vear.

r_watgr

i

q}/I/!vy!!qLlvrr v! JJv yalrvrro
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(b) (i) Within 60 days of completion of the well or

developed spring and appropriation of the ground water for

beneficial- use, the appropriator shall file a notice of

r-nmnl o.l- i nn r^ri th f ho dona rf moni- .rn : f r-rrm nrnrri rior{ hrz j- hoL Vrr s yrvvfsgu u_y LllE

dena rf ment f h rnrrrrh i 1- s nf f i ,-es .

(i i ) Ilnon rer-e.i nf of tho nnf jna i-ha don:rfmon1- cha|] feVieW\r!/ u4vv,

the notice and may/ before issuing a certificate of water right.,

return a defect.ive notice for correction or completion, together

with the reasons for ret.urninq it. A notice does not lose

nriori l-rz of f iI incr hpr-:rrse nf defeCts if the nOtiCe is corrected-vv! ! ee Lgu/

compl-eted, and refiled with the department within 30 days of

notification of defects or within a further time as the

denartment marr ^r'r^" *^+ !^ exceed 6 months.usl/q! UrttErrU rttqJ Af IUWt llUL LU

(iii) If a notice is not corrected and completed within the

t- i ma :'l I nt.rarl f he nri or.i tv 6j=t-a a€ rnnrnnrjatign iS the date Ofqrrvvrvu, Lrru y!rv!rL),

refiling a correct and complete notice with the department.

(c) A certificate of water right may not be issued until a

correct and complete notice has been filed with the department,
.i^^1"'r'i-^ *-^^f of landowner notification or a written federalalr9r quf rrY y! vu

special use authorization as necessary under subsection (1) . The

original of the certificate must be sent to the appropriator. The

department shall keep a copy of the certi-ficate in iLs office in

Helena. The date of filing of the notice of completion is the

date nf nri nri trr of the ri oht.Lrrv !rYlr

10 LC BOO3
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(4) An appropriator of ground water by means of a well- or

developed spring first put. to beneficiat use between Janu ary L,

1962, and July 1, 19'73, who did not file a notice of completion,
:a ran,ri ror{ hrz }669 in force prior to April 14, 1981, with the

county cl-erk and recorder shall file a notice of completion, as

provided in subsectj-on (3), with the department to perfect the

water right. The fitinq of a claim pursuant to B5-2-22I ts

sufficient notice of completion under this subsection. The

priority date of the appropriation is the date of the filing of a

notrce, as provided in subsection (3), or the date of the filing

of the claim of existing water right.
(5) An appropriation under subsect.ion (4) is an existing

right, and a permit. is not required. However, the department

shall acknowl-edge the receipt of a correct and complete filing of
a notice of completion, except that for an appropriation of 35

gallons a minute or less, not to exceed 10 acre-feet a year, the

department shall j-ssue a certifj-cate of water riqht. If a

certificate is issued under this section, a certificat.e need not

be issued under the adjudication proceedings provided for i-n

B5-2-236.

(6\ A nermit is not reorri rcd hefore r-r'rnqj- rrrr-f i n.r ^n\ v/

i mnnrrnAmant- nr n.i + -h/-l i at i ncr r^ret-Fr f Or rrse hV I i VeStOCkrrr(IrvurlurrrsrrL v! yr L alrLr o.PP!L,}/t f o LIIIg waLg! !v! uos vJ f r

if :

/- \\o./

t.han 15

(b)

(c)

the maximum capacity of the impoundment or pit is less

A?ra-foal-.

i-ha ahnra^ri -+ion iS ]_eSS

t.he appropriation is from

11

than 30 acre-feet a year;

a source other than a

LC 8003
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nerenn'i aI f Iowi-^ alrarm' --dy9!srrrrJu! !rvwf,1l9 J LrgOllr, aIl

(d) the impoundment or pit is to be constructed on and wifl-

be accessible to a parcel of land that is owned or under the

control- of the applicant and that is 40 acres or larger.

(7) (a) Within 60 days after constructing an impoundment or
ni1- t-l-ra :nnra67jaf6y eh:I'l :nn'l rr F^r : narmi| :e nraa-r'ihorl hrrrPLLt LrIs o},y!Uy!Iquvr o1lqrf, AIJyay !U! A yE!rttru qo t/!sou!lucu uy

th i s nart . Srrhier:f to srrhser:f ion /71 {h) - nnnn rcr-ei nl- ^f aY t \vt I qFvar

correct and comptete application for a stock water provisional

permit, the department shall automatically issue a provisional

permit. If the department determines after a hearing that the

right.s of other appropriators have been or wil-l be adversely

affected, it may revoke the permit or require the permittee to

modi f rz f hc -i 1'l6arrnrlmanf nr ni | --r -^'- +r.^* make the nermitruvul!y Lrrg !tltlJuurrurltgllL v! _yIL ortu riloy LlrErl rrrons Lrrs lrE!rLr.

subject to terms, conditions, restrictions, or limitations that

it considers necessary to protect the rights of other
.l ^+^-^a}/PruyrJaLULJ.

(b) If the impoundment or pit is on national forest system

Iandsr dfl application is not correct and complete under this

section until- the applicant has submitted proof of any written

special use authorization required by federal law to occupy, use,

or traverse national- forest system lands for the purpose of

diversion, impoundment, storage, transportation,. withdrawal-, use,

or distribution of water under the permit.

(8) A person may also appropriate water without applying

for or prior to receivinq a permit under rul-es adopted by the

department under B5-2-113. "

l* ,llnternal References to 85-2-306:

L2 LC BOO3
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B5-2-102 x*
B5-2-322 x
B5-2-401 x
B5-20-901x
B5-20-901 x
B5-20-901 x
B5-20-907 x
B5-20-9A1x

85-2-713 x
85-2-330 x
B5-20-607 x
B5-20-901 x
85-20-901 x
85-20-901 x
85-20-901 x
B5-20-907 x

Joe P. Kol-man
Roqc:rch An^l \zct-

LSD

4 4 4-9280
j kolmanGmt. gov ]

B5-2-236 x
B5-2-341 x
85-20-901x
B5-20-901x
B5-20-907x
85-20-90lx
B5-20-907 x
85-20-901 x

B5-2-302x
85-2-34.ix
85-24-901 x
B5-20-901 x
B5-20-901x
B5-20-901 x
B5-20-901 x
B5-20-150lx

-END_

{ Name
Tifle
Agency
Phone
E-Mail
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